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~~:File No: V2/78/GNR/2018-19

~~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-162-18-19

~ Date :28-12-2018 UITTJ ffl ct'l" mfusr Date of Issue: /~k// v

aft 3mria srzgm (rfra) am -crrfur

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

r 3TT snrgrr,s snr gee, srsn«rare-Ill snrgrrara rr um I err? : 30/DC/MEH/DIV/09-10
fit : 11-03-2010 h gfGra

Arising out of Order-in-Original: 30/DC/MEH/DIV/09-10, Date: 11-03-2010 Issued by:
Deputy Commssioner,CGST, Div:Mehsana, Gandhinagar Commissionerate, Ahmedabad.

~-q-cf~ <ITT .:rr, -q-cf 'CRIT

Name & Address of the Appellant & Respondent

Mis. Zircar Ceramics Pvt Ltd

al{ an# z 3rat mer arias arra mar & at assorer a ufr zzenfenf R aarg n er 3rf@rart
cpl" 3fllt;r nr gr@tern an4aa wga a mar ?]

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

naal nr grtrvr arr4a
Revision application to Government of India :

(1) €tr ura yea 3rf@ma, 1994 t arr 3inf fh aag •mciiaqla err al u-art a
Jeri rvg a siafa g+terr 34aa 'ra Ra, qr al, fr +in1Gu, zlua R@arr, aloft +ifha , tar tu
'll<R, -ITT,q mrf, { fc# : 110001 cpJ" ct)" urft afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

( ) zafe r at IR a ca ht zn~ ara fat quern ur 3r ran # a f0ft qverIR
qi rwsr m a ua g mf if, <IT fa#l a7wgrT IT aver an? az fa#t arum <IT fcITT:T)-~ if 'ITT
l'T6f ct1" >lfclTTrr m- cfRr-:r ~ m I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(-JT) 'lTTffi c5 ~ fcITTfr ~ <IT ffl if~ +lffi IR <IT +lffi # fqffuwujtr gysca q4 4r u a€a
~c5~c5 l'jj1f(,f if un- "lfficf c5 ~mt ~ <IT ffl if~t I

(b) In case of rebate of duty of excise on goods exported to any countfy or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(<) zf gee mr gar fay Pr 'll"mf *~ (~ <IT ¥Fl cv'r) f.r<lm fcpm 7f<!T +Ira ID I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

a if snr t saa z # gar fg uit spt fsz mu at nu{& sit ha arr sit su err v
f.'rwr *~ arrpRT. ~ * am 'CfTfur m -ffll<f "CJx m qJq # far sf@rm (i.2) 1998 Irr 1o9 zrr fga fg TT;

"ITTI
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~~ (allfu;r) Pt4'1ictcll, 2001 * f.n:r'1' 9 siafa fffe vra in gv-s # err >ITT'rm #, ~
m7a uf an hf« Raia cft.r l{ffi * 'lfrm wr-~ ~~ am m1 err-err ,m,m * "ffil!.T ~ anm fcnm
ul'RT• 1s Tr arr <. qr Erfhf a irfr arr 35-z #Reiff t # 'TffiR *~ * "ffil!.T t'r3lR-6 'ct@f,'f

a uf s# ft af@gt
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal.. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@sa srhea * "ffil!.T 'iJfITT m;rr.r~~~~<IT ffl cpl'f 'ID m·~ 200/- ffi 'TffiR m1 um[ afR
J'IN iaa vaalvurar st m 10001- m1 ffi 'TffiR m1 um[ 1
The revision application shall be accompanied by a fee of Rs.ZOO/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

fr zyca, anr yea v arm 3rat#tu mrnf@era a 1R 3rfrc
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

4hasl zgca 3pfe,fa, 1944 #6t qr 35- uo.fr/35-~ *~:-
Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

UafRra uRboa 2 (1) iaal agar # 3rarar c51" allfu;r , ~ * l=fFlir # 'ffil'IT ~.~~
°WP~~ a~~ (fft«.c) m'r ,m'il+[ ~ tfrfacITT, 318'1t:lill& #~~, ~

arcraf, .3RIT{clT, 3l6cFte.icsM, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~~ (allfu;r) Pt4'11ct<>1I, 2001 t err 6 # sin«fa Tr ~.-q-3 # -Pte!m ~ ~~
mrznferaw #l n{ rd # fog aft Rh; mg 3rer m'r a ufii fa ui sa zgens # "'lirr . 6!TTGf m'r "1irr 31N
m1Tl<!T ·rzrr 5if; s qr4 IT ffl cpl'f & asi ; 10oo/-3ht aft I vfITT~~ m1 "'litr, 6!TTGf m1 "1irr
31N m1Tl<!T ·rnrif ET; 5 GT4 z41 50 GT T ID at tag 5ooo/-- pl aft @ft 1 'iJfITT ~ ~ m1 "'lirr . 6!TTGf
m1 "1itr 31N m1Tl<!T ·Rnr uaf nu 5o r zuT ma vnrt ?& azi Eu; 1000o/- ffi~ wfr I m1 ffi~~* "!Ff 'ff~ ft'ct> ~ * "{iiq if ~ c51" "Gll'ir i I<gr en # f@qt 'Tifl'm" 'filc!litPfcf> l\f;I * ft'ct> m1
:flru!TcITTID

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tri~una_l or the one ~pplication to the Central Go'vt. As the case ma~be, ·s-Tille..d to avoid
scnptona work If excising Rs. 1 lacs fee of Rs.100/- for each. ~ ~arc1,r r.A .a» s,, &'°-- "e,8
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(4) rrznrazr zga arffr 497o zqer vii)fr at 3rgq-4 am.fa-~~~ '3cRf 3lNG"f <IT~
3roT qenfe,fa fufr ,Tf@rant a am? j ,ta at ya u w .6.so h ar nzna zc fea nT mrJT
'<!TITT I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za ail iafemi at fir aw# cf@" f.:l<!llT ~ aTR -ill Irr snffa fur unar & sit v#tr zyca,at
srar zges vi hara sr@ls#hr nn@raw (arzufR@f@) fm, 1982 # Rfe &]

· Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr rca, a4tr sea srca viaars 3r4)rzr uf@tar (f)via) c);- 11fi!r 3ftftm c);- ;m:im if~ ~ .

ah4tr 5era srca 3r@)fra, £&g #Rt err 3s# 3iaafr fa#hr(ai€zn-) 3@)fr 2y(s& t
2

iza 2s) f@ii4: e€.e.2°g a)- cfi'r~~. f~~ \I cfi'r errr c3 a 3iaafrataat aftQffd{cfi'r
nr &, aarr far#r are qa-frar acr 3rfarf ?&, aarf@hrzr err c);- 3@d@" -;;[1If cfi'r arar qR;fi
3rt@laerfrar#hswrtsf@tact
±c4trsen rca vihara #3iaaf fararz erajfr en?~ ~

(i) m-u 11 r as siaafa fGfiR ta
(ii) acrz sm cfi'r tifl" ~~®
(iii) cal sat fun1al # fr 6 c);- 3iaifa er aa

- 3ffi!f G!"~ra~f.l;~m-u~,;rratffiif~ ci. 2) 31f@0'6rr , 2014 a 3rr-ark q4fast3r4hr
57l@elartahaarflarrefer Parara3rsffvi 3r4hrstram{iztit

o.

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

0

0

This order arises out of an appeal filed by M/s. Zircar Ceramics Pvt. Ltd.,

Survey No.306, Kukarwada, Mehsana (in short 'appellant') against Order-in-Original

No.30/DC/MEHIDIVI09-10 dtd. 11.03.2010 (in short 'impugned order') passed by

the then Deputy Commissioner, Central Excise, Division Mehsana, Ahmedabad-111

Commissionerate (in short 'adjudicating authority').

2. Briefly stated that adjudicating authority vide impugned order disallowed

service tax credit Rs.1,15,323/- availed relating to export of goods and insurance of

goods during the period 2008-09 and ordered to recover it alongwith interest under

Rule 14 of the Central Excise Rules, 2002 read with Section 11A(1) and 11AB of

te Central Excise Act, 1944 respectively and also imposed penalty of Rs.1,12,714/

under Rule 15ibid.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

► The adjudicating authority has not considered all pleas, submissions made
before him and case laws and has held that they had taken cenvat credit on
services relating to export of goods and insurance of goods sold beyond the
place of removal and hence, cenvat credit taken on such services are
inadmissible.► The adjudicating authority has misinterpreted the judgment of Ultratech
Cement Ltd. reported at 2007(6)STR-(Tri. Ahmd).► The Hon'ble Tribunal in case of Rolex Rings Pvt. Ltd. has held that in respect
of export of goods, the place of removal would be the port of India and any
service availed uptill the place of removal is Cenvatable.► The adjudicating authority has also rejected service tax credit on
audit/consultancy charges on services provided by chartered accountant
which is directly covered by the definition itself of input service.

L, Personal hearing in the matter was held on 23.07.2018, 23.08.2018,

10.10.2018 and 20.11.2018. None appeared on behalf of the appellant nor any

representation received in the matter till date. Hence, I proceed to decide the case

ex-parte.

5. I have carefully gone through the appeal memorandum and evidences

available on records. I find that the main issue to be decided is whether the

appellant is entitled to Cenvat credit of service tax paid on C&F Charges, marine

Insurance charges on materials sent from factory to Port/Airport and

Audit/Consultancy charges or otherwise during the relevant period. Accordingly, I

proceed to decide the case on mer
~-?-1-'. :~r,
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6. Prima facie, I find that during the course of internal audit, it was noticed that

the appellant had availed Cenvat credit of service tax paid on C&F BiIIs, Marine

Insurance and Chartered Accountant Bill during the period 2008-09 which is not

admissible in terms of definition of 'input service' contained in Rule 2(1) of the

Cenvat Credit Rules, 2004.

7. In this regard, I find that the issue involved was already settled by the

Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd. Vs. CCE & ST,

Banglore [2009(15) STR-23(Tri.LB)]. However, in the appeal before the High Court '

of Karnataka by the department against the said judgment of the CESTAT, the

Hon'ble High Court of Karnataka upheld the decision of the Larger Bench of the

Tribunal. As against this order of the High Court of Karnataka, the department filed

Civil Application No.11402/2016 against ABB Ltd. before the Hon'ble Supreme

Court of India. This civil application was tagged with Civil Appeal No.11710/2016

fled by CCE, Belgaum Vs. M/s. Vasavadatta Cements Ltd. The Hon'ble Supreme

Court of India vide judgment dated 18.01.2018[ reported in 2018(11).GSTL-3 (SC)]

on the subject matter has categorically discussed the words and phrase "from the

place of removal" as it stood in the definition of 'input service' in Rule 2(1) ibid prior

to amendment w.e.f. 01.04.2008 and held as under:

"Cenvat credit - Input services - GTA services - Outward Transportation
of manufactured product - Place of removal - Definition of input
services as it existed prior to amendment in 2008, included term "from
place of removal" - Certainly it has to be upto a certain point - Thus
GTA services used for outward transportation of goods from place of
removal, i.e., factory gate up to first point of delivery viz. a Depot or a
Customer's premises covered under input services - However, post 1-4.
2008 amendment, said term having been substituted by term "upto the
place of removal", credit beyond such place not admissible - There
being no error in concurrent orders of CESTAT Larger Bench and High
Court, impugned order sustainable - Rule 2(1) of Cenvat Credit Rules,
2004. [paras 5, 6, 7, 8]"

However, I find that in the instant case the period involved is 2008-09. The appellant

has availed Cenvat credit of service tax paid on C&F Bills and Marine Insurance for

export of goods. In this regard, I find that in catena of case laws, it is categorically

held by the higher appellate forum that in case of export of goods, the place ·of

removal would be port of export/airport/lCD, as the case may be, and the services

availed from the factory gate to the port of export/airport/lCD shall be treated as

'input service' and credit thereof would be available. So, to this extent, I hold that

the appellant is eligible to avail service tax credit on said services.

8. As regards the Cenat9,%l 'e tax paid on Audit/consultanoy
Charges ( Chartered Account Hp$bits), the inclusive portion of definition

!;J- ·1<f'.' -. . .±.4~ ~" ,,
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t,

of 'input service' as contained in Rule 2(I)ibid at the relevant time itself provides for

services used in relation to accounting, auditing, financing etc. In this regard, I find

tat the Hon'ble CESTAT, Hyderabad in case of Sai Life Sciences Ltd. Vs.

CCE&ST, Hyderabad-IV [2017(51)STR-55 (Tri.Hyd.)] has held as under:

"Cenvat credit - Input service - Chartered Accountant Service - Said
service an eligible input service for credit availment -- Rule 2(/) of
Cenvat Credit Rules, 2004. [para 4]

Accordingly, following the judicial discipline, I hold that that appellant is entitle to

avail Cenvat credit of service tax paid on Chartered Accountant Bills.

In view of the above discussion and findings, the appeal filed by the appellant

is allowed with consequential relief, if any, as per the law and the impugned order is

set-aside.

9. 34fl«asaf rt as4a] n{rfat fqzrt 3q?laal f@saturar?1
The appeal filed by the appellant stands disposed of in above terms.
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(B.A. Patel)
Supdt. (Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
M/s. Akash Ceramics Pvt. Ltd.,
402, Campus Corner,
Nr. St Xavier's College Cross Road,
Navrangpura, Ahmedabad-380009.

Copy to:-
( 1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Division, Mehsana.
(4) The Asstt. Commr(System), CGST, Gandhinagar.

(for uploading OIA on website)
(5) Guard file
(6) P.A. file.

Attested:
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